N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

BARBARA GENNELL

V. : Civil Action No. DKC 2004-0441

DENNY’ S CORPORATI ONt, et al.
MEMORANDUM OPI NI ON

Presently pending and ready for resolution is the notion of
Def endant Denny’s, Inc., to dism ss pursuant to Fed.R Civ.P.
12(b)(6), or, alternatively, for sunmary judgnment pursuant to
Fed.R. Civ.P. 56 (paper no. 11). The issues are fully briefed
and the court now rul es pursuant to Local Rule 105.6, no hearing
bei ng deenmed necessary. For the reasons that follow, the court
grants Defendant’s notion for sunmary judgnent. Furt hernore
the clainms agai nst Defendant John Doe will be dism ssed. The
time for nmoving for leave to anend to nanme a party is long
passed and Pl aintiff has not sought to nanme the manager.

As will be seen, Plaintiff and her conpanions received
di sappointingly slow and otherw se inadequate service at
Def endant’s restaurant, which Plaintiff attributes to racial
di scrimnation. Sonme years ago, the restaurant chain settled

nationwi de class actions alleging racial discrimnation in

1 Defendant points out that the correct corporate name is
Denny’s, Inc.



service by, in part, inmplenenting a broad based plan for
training enployees and nonitoring performnce. See Dyson v.
Denny’s Inc., C. A No. DKC-93-1503 (D.Ml. Jan 23, 2001). I n
finally dism ssing that action in 2001, the court noted the
plaintiff parties’ view that “over the last six years the
Conmpany has perforned its obligations under this Consent Decr ee,
and a sim |lar Consent Decree in [ Ridgeway v. Denny’'s, Inc., Case
No. C 93-20202 JW (N.D.Cal.)], in a highly comendable and
exenpl ary manner, and has repeatedly gone beyond the strict
requi renments of the Decrees to achieve the broader purposes of
the settlenents.” Dyson, paper no. 98 (Final Order), at 2.
Neverthel ess, within a few nonths of di sm ssal of those actions,
Plaintiff clains that enployees at a Denny' s restaurant in
Gai t hersburg, Maryl and di scri m nated agai nst her based on race.
| . Backgr ound

The following facts are those presented by, or, where
di sputed, in the light nost favorable to, Plaintiff Barbara
Gennel I . On July 20, 2001, Plaintiff, an African-Anmerican

femal e, went with either five or six other people? for dinner to

2 Plaintiff alleges in her conplaint that she was
“acconpani ed by five other persons,” paper no. 1, at § 5, but
| ater recalls a seventh nmenber of her party, see paper no. 11,
ex. | (excerpt of Deposition of Barbara Gennell at 80:9-11).
One nenber of her group is Hispanic. The others are Caucasi an.

(continued...)



a Denny’s Restaurant in Gaithersburg, Maryland. After they were
seated and pl aced their orders, Plaintiff’s party waited an hour
to be served. During this tinme, sone other patrons, including
Caucasi ans, were seated, had their orders taken, and were served
their nmeals within fifteen to twenty m nutes. Wen nmenbers of
Plaintiff's party were finally served, the order was not filled
properly. When Plaintiff conpl ained, both their server and the
restaurant nmanager were unresponsive, rude and hostile.
Plaintiff’s party got up to | eave, not having paid. The manager
followed Plaintiff into the parking |ot, disparaging her and
threatening to call the police because the party had not paid
for their neals.

Plaintiff’s conplaint alleges discrimnation in public
accommodations in violation of 42 U.S.C. § 2000a (“Title 11")
(Count 1); race discrimnation in violation of 42 U S.C. § 1981
(Count 11); respondeat superior negligence, negligent hiring and
retention, negligent supervision and negligent entrustnent
(Count 111); and intentional infliction of enotional distress
(Count 1V). Plaintiff seeks, in total, $1,250,000 in
conpensatory damages, $4,000,000 in punitive damages, plus

attorney’s fees, costs, and pre- and post-judgnent interest.

2(...continued)
See paper no. 11, ex. K (Plaintiff’'s Answer s to

| nterrogatories.)



Di scovery has been conpl eted. Defendant now noves to dism ss,
or, alternatively, for summary judgnent.
1. Standard of Review

A court considers only the pl eadi ngs when deciding a Rule
12(b)(6) notion. However, where the parties present matters
out si de of the pleadings and the court considers those matters,
as here, the nmotion is treated as one for summary judgnment. See
Fed. R Civ. P. 12(b); Gadsby by Gadsby v. Grasm ck, 109 F.3d
940, 949 (4" Cir. 1997); Paukstis v. Kenwood Golf & Country
Club, Inc., 241 F. Supp.2d 551, 556 (D. M. 2003).

It is well established that a notion for summary judgnent
will be granted only if there exists no genuine issue as to any
mat eri al fact and the noving party is entitled to judgnment as a
matter of |aw. See Fed.R. Civ.P. 56(c); Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 250 (1986); Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986). In other words, if there clearly
exi st factual issues “that properly can be resolved only by a
finder of fact because they may reasonably be resolved in favor
of either party,” then summary judgnent 1is inappropriate.
Anderson, 477 U.S. at 250; see also PulliamlInv. Co. v. Caneo
Properties, 810 F.2d 1282, 1286 (4'M Cir. 1987); Morrison v.
Ni ssan Motor Co., 601 F.2d 139, 141 (4'M Cir. 1987). The noving
party bears the burden of show ng that there is no genuine i ssue

4



as to any material fact and that he is entitled to judgnent as

a matter of law See Fed.R Civ.P. 56(c); Catawba Indian Tribe
of South Carolina v. State of S.C., 978 F.2d 1334, 1339 (4" Cir.

1992), cert. denied, 507 U.S. 972 (1993).

When ruling on a notion for summary judgnment, the court nust
construe the facts alleged in the |light nost favorable to the
party opposing the motion. See U.S. v. Diebold, 369 U S. 654,
655 (1962); G Il v. Rollins Protective Servs. Co., 773 F.2d 592,
595 (4" Cir. 1985). A party who bears the burden of proof on a

particul ar claimmst factually support each elenment of his or

her claim “[A] conplete failure of proof concerning an
essential element . . . necessarily renders all other facts
imaterial.” Celotex Corp., 477 U S. at 323. Thus, on those
i ssues on which the nonnoving party will have the burden of

proof, it is his or her responsibility to confront the notion
for summary judgnment with an affidavit or other simlar evidence
in order to show the existence of a genuine issue for trial

See Anderson, 477 U.S. at 256; Celotex Corp., 477 U S. at 324.

However, “[a] nere scintilla of evidence in support of the
nonnmovant’s position will not defeat a notion for summary
judgnment.” Detrick v. Panal pina, Inc., 108 F.3d 529, 536 (4th
Cr.), cert. denied, 522 U S. 810 (1997). There nmust be



“sufficient evidence favoring the nonnoving party for a jury to
return a verdict for that party. If the evidence is nerely

colorable, or is not significantly probative, sunmary judgment

may be granted.” Anderson, 477 U.S. at 249-50 (citations
omtted).
I11. Analysis

A. Di scrimnation in Public Acconmopdati ons

Plaintiff first contends she was deni ed equal enjoynment of
the services at Defendant’s restaurant on the basis of her race
in violation of 42 U.S.C. § 2000a(a), which guarantees “the full
and equal enjoynent of the goods, services, facilities,
privileges, advantages, and accompdations of any place of
public accommdation . . . without discrimnation or segregation
on the ground of race, color, religion, or national origin.”
Plaintiff requests conpensatory and punitive damages, but not
injunctive relief. Damages, however, are not avail able under 8§
2000a; “[o]nly injunctive and declaratory relief (and attorney’s
fees) may be awarded under Title I1.” Evans v. Holiday Inns,
951 F. Supp. 85, 86 n.2 (D.md. 1997) (citing Newran v. Piggie
Park Ent., Inc., 390 U S. 400 (1968)). Accordi ngly, Count |

will be dismssed.



B. Section 1981

Plaintiff next contends her rights were violated under 42
U S . C. § 1981, which protects against racial discrimnation in
t he maki ng and enforcenent of private contracts, including the
contractual relationship that arises between proprietor and
custoner in a restaurant setting. See Callwood v. Dave &
Buster’s, Inc., 98 F.Supp.2d 694, 702-03 (D. M. 2000) (citing
cases). Judge Davis summari zed:

In the restaurant context, section 1981 has been read
to protect against the discrimnatory denial of “the
accouternents that are ordinarily provided with a
restaurant meal . . . .~ [McCal eb v. Pizza Hut of
America, Inc., 28 F.Supp.2d 1043, 1048 (N.D.III.
1998)]. Put another way, “the contract forned between
a restaurant and a customer does include nore than
just the food served,” in that the experience
“includes being served in an atnosphere which a
reasonabl e person woul d expect in the chosen place.”
Charity v. Denny’s, Inc., 1999 U S. Dist. LEXIS 11462,
1999 W. 544687, at *3 (E.D.La., July 26, 1999)
(citing, inter alia, MCaleb, 28 F.Supp.2d at 1048).

The Fourth Circuit, |ike nost courts, has |long held
that, in the enploynment context, the elenments of a
cl ai munder section 1981 are largely the sane as t hose
for a claimof race discrimnation under Title VII of
the Civil Rights Act of 1964, see Gairola .
Commonwealth of Virginia Departnment of General
Services, 753 F.2d 1281, 1285 (4th Cir. 1985);
Abasi ekong v. City of Shelby, 744 F.2d 1055, 1058 (4t"
Cir. 1984). Indeed, the Court has indicated that the
wel | - known burden-shifting scheme established for
Title VII claim by McDonnel | - Dougl as Corp. v. G een,
411 U.S. 792, 36 L. Ed. 2d 668, 93 S. Ct. 1817 (1973),
and refined in Texas Dept. of Community Affairs v.
Burdine, 450 U. S. 248, 67 L. Ed. 2d 207, 101 S. CCt.
1089 (1981), is generally appropriate whenever a claim
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requiring proof of intentional discrimnation is
based, as in the cases at bar, on indirect or
circunstantial evidence. See Miullen v. Princess Anne
Vol unteer Fire Co., 853 F.2d 1130, 1136 (4" Cir.
1988). See al so Evans, 951 F. Supp. at 89 (citing Cook
v. CSX Trans. Corp., 988 F.2d 507, 511 (4! Cir.
1993)).
Cal  wood, 98 F. Supp.2d at 703-04. The MDonnel | - Dougl as burden
shifting schene is famliar: If, as here, a plaintiff cannot
provide direct evidence of discrimnation, but relies only on
circunstantial evidence, she nust first make a prinma facie case

of intentional discrimnation. See MDonnell-Douglas, 411 U S.
at 802. If she does so, the burden of production then shifts to
t he defendant to present a legitimte, nondiscrimnatory reason
for the adverse action alleged; if the defendant succeeds, that
wll rebut the presunption of discrimnation raised by the
plaintiff’s prima facie case. See Stokes v. Westinghouse
Savannah River Co., 206 F.3d 420, 429 (4t" Cir. 2000) (citing
Burdi ne, 450 U.S. at 255 n.10). The plaintiff then nust “prove
by a preponderance of the evidence that the legitimte reasons

of fered by the defendant were not its true reasons, but were a

pretext for discrimnation.” Burdine, 450 U S. at 253. 1In the
end, “[t]he plaintiff always bears the ultimte burden of
proving [intentional discrimnation] against her.” Evans v.

Tech. Applications & Serv. Co., 80 F.3d 954, 959 (4th Cir. 1996)



(citing Burdine, 450 U S. at 253). As the Fourth Circuit has

recently observed:
[T]he “prima facie case,” a mechani sm peculiar to the
pretext framework, is never by itself sufficient to
permt a plaintiff to escape an adverse sunmary
judgnment ruling except in the rare instance when an
“enployer is silent in the face of the presunption” it
rai ses. See Burdine, 450 U.S. at 254.

Dianond v. Colonial Life, _ F.3d ___ (4 Cir. 2005), 2005

U S. App. LEXIS 15151 at *19, 2005 W 1713188 at *6 (July 25,
2005) .

I n Cal |l wood, Judge Davis fornulated a test for establishing
a prima facie case of section 1981 discrimnation in a
restaurant setting, holding a plaintiff nust show that (1) she
is a menber of a protected class; (2) she made hersel f avail abl e
to receive and pay for services ordinarily provided by the
def endant to all menmbers of the public in the manner in which
they are ordinarily provided; and (3) she did not enjoy the
privileges and benefits of the contracted for experience under
factual circunstances which rationally support an inference of
unl awf ul discrimnation in that (a) she was deprived of services
while simlarly situated persons outside the protected class
were not deprived of those services, and/or (b) she received
services in a markedly hostile manner and in a manner which a

reasonable person would find objectively unreasonable.



Cal | wood, 98 F. Supp.2d at 707 (citing Edwards & Assoc., Inc., 84
F. Supp.2d at 1191-92); see also Murrell v. Ocean Mecca Mot el
Inc., 262 F.3d 253, 257-58 (4" Cir. 2001) (noting with approval
the Callwood fornulation). The court, however, also remins
m ndful that the McDonnel | - Dougl as framework is not neant to be
applied in a “rigid, nmechanized or ritualistic” manner, Furnco.
Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978). Rather, it
is “nerely a neans to fine-tune the presentation of proof and,
nore inportantly, to sharpen the focus on the ultimte question
-- whether the plaintiff successfully denonstrated that the
def endant intentionally discrimnated against her.” Ennis v.
Nat’ | Ass’n of Bus. & Educ. Radi o, 53 F.3d 55, 59 (4th Cir. 1995)
(citing cases).

Here, Plaintiff has not done so. Viewing the facts in the
I ight nost favorable to Plaintiff, her party waited an hour for
service while sonme other patrons, “quite a few but not all of
t hem Caucasi an, were served within 15-20 m nutes of arriving;
when the order finally arrived, it was incorrect and i nconpl et e;
t he manager “insisted that we pay for food that we did not
receive or eat;” Plaintiff and her party did not pay; and the
manager followed theminto the parking | ot, demandi ng that they

pay and threatening to call the police.
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Wth respect to Plaintiff’s primary contention, that she
recei ved unreasonably slow service, she arguably has made a
prima facie case of discrimnation by stating in her sworn
deposition that, after ordering, her party waited an hour to be
served whil e other Caucasi an patrons ordered and received their
food within 15-20 m nutes. Under MDonnell -Dougl as, the burden
then shifts to Defendant to show a |legitinmate, non-
di scrim natory reason for the adverse treatnent. Defendant, in
answers to Plaintiff’s interrogatories, states that Ms. Darl ene
Dukes, a server that night, “recalled that at the time of the
incident there was only one cook on duty and the kitchen was
backed up. She recalled that all of the patrons had to wait a
long tinme for their neals at the tinme the Gennell party was in

t he restaurant Paper no. 14, ex. 5, at 4. Defendant’s
corporate representative also testified in deposition that
Plaintiff and her party “received their orders just as tinely as
ot her patrons who were of a different race than they were” and
t hat “other people waited an hour . . . for their food” because
the restaurant “had a very weak staff that evening.” Paper no.
14, ex. 4, Deposition of Christine Klingaman, at 118. Defendant
al so notes that Plaintiff admtted both that she could not see

several patrons who were seated in a part of the restaurant not

visible to her, see paper no. 11, ex. C (Deposition of

11



Plaintiff), at 53, and that she could not recall whether there
were any other African-Anmericans in the part of the restaurant
where she was seated, see id., ex. D, at 57. All these facts
together provide Defendant a legitimte, non-discrimnatory
expl anation for the service del ay.

The burden then shifts back to Plaintiff to show that
Def endant’ s explanation is pretextual, but Plaintiff cannot do
So. Plaintiff states that “Defendant provides no evidence to
support their contention that it was a shortage in the kitchen
that was the cause of the delay in [P]laintiff’s correct food
order being delivered to her table in a reasonable period of
time,” but in fact Klingaman's testinmony and M. Dukes’
recol | ection as rel at ed in Def endant’ s answers to
interrogatories are the only evidence in the record either to
support or to deny that proposition, and no evidence suggests
ei ther account is inaccurate. Plaintiff also argues in response
that “a shortage in the kitchen does not explain why [Plaintiff]
was forced to wait an hour to have a waiter appear at her table
to take her order,” paper no. 14, at 9, but while this assertion
appears in Plaintiff’s deposition, see paper no. 11, ex. A, at
41, no such allegation appears either in Plaintiff’s conplaint,
in Plaintiff’s answers to Defendant’s interrogatories, or in

Plaintiff’'s supplenmental answers to sanme. See Paper no. 1, at
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1 6-7 (“The group was seated and their orders taken. Defendant
t ook approximately one hour before serving plaintiff and her
party.”); paper no. 11, ex. K (Plaintiff’s Answers to
Interrogatories), no. 22 (“Interrogatory No. 22: State any ot her
facts in support of your allegations that you received di sparate
treatnment or disparate service . . . . Answer no. 22: . . . see
the Conplaint.”); paper no. 11, ex. L (Plaintiff’s Suppl enent al
Answers to Interrogatories), no. 22 (“Me and ny party were
seated and after a while our orders were taken. It was
approxi mately one hour before the food was served.”). Plaintiff
cannot now use a new allegation, not included in her conplaint
or in her answers to Defendant’s broad i nterrogatory, to support
her inference of intentional discrimnation with respect to the
instant all egation.

Having fail ed to show t hat Defendant’s expl anation for sl ow
service was pretextual, that contention cannot survive sumrary
judgnment. Plaintiff’s remaining allegations -- that her order
was not properly filled, that the server and nanager were
di scourteous, and that, when Plaintiff’'s party left wthout
payi ng, the manager followed them out, denmanding paynent and
threatening to call the police -- fail even to survive the prim
facie test in the first step of the McDonnel | - Dougl as schene, as

Plaintiff has not even alleged, l|let alone shown, that other
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simlarly situated, non-African-Anmerican patrons had orders t hat
were incorrectly filled and then corrected, nor that any other
party, of any race, attenpted to |eave the restaurant without
paying and was not followed or threatened with a call to the
police. Accordingly, summary judgnment wll be granted to
Def endant on Count |I1.

C. Negl i gence (Respondeat Superior)

Third, Plaintiff contends that Defendant was negligent in
the hiring, retention, and supervision of its enployees at the
restaurant in question.

To prove negligence under a theory of respondeat superi or,
Plaintiff nust show that Defendant’s enployee commtted a
tortious act against Plaintiff, that Defendant had and breached
a duty to Plaintiff, and that Plaintiff suffered damages as a
result of the breach. See Penhollowv. Bd. of Commrs for Cecil
County, 695 A.2d 1268, 1284 (M. Ct. Spec. App. 1997) (citing
Cramer v. Housing Opportunities Commin, 501 A . 2d 35 (Md. 1985)).
Here, the allegedly tortious act is Defendant’s intentiona
di scrim nation, but as explained supraat IlIl.B, the court finds
no intentional discrimnation. Likew se, the only duty asserted
by Plaintiff is the “duty to [P]laintiff to provide her with a
di ni ng experience comensurate with the White patrons that

[P]laintiff observed during her tine in the restaurant,” and the
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only breach asserted is that Defendant “breached t he above naned
duty when the servants, enployees and/or agents of said
corporation forced [P]laintiff to endure extrenme enbarrassment
[sic] and hum liation, due to their discrimnating treatnment of
[P]laintiff . . . .7 Paper no. 1, at | 24-25. The court
assunes, though Plaintiff is never explicit on this point, that
the legal duty breached is that of affording custoners an
experience t hat does not i ncl ude i ntentional raci al
discrimnation in violation of § 1981; but while “[i]t 1is
wel | -established that an enpl oyer may be |iabl e under respondeat
superior theory for its enployees’ violations of § 1981,”
WIilliams v. Cloverleaf Farns Dairy, Inc., 78 F.Supp.2d 479, 485

(D.Md. 1999) (citing cases), Plaintiff has failed to show any
breach of that duty because Plaintiff cannot show that Defendant
intentionally discrimnated against her. Theref ore summary
judgnent is appropriate on Count 111,

D. Intentional Infliction of Enotional Distress

Finally, Plaintiff contends that Defendant’s conduct
constituted intentional infliction of enotional distress.
Pl aintiff nmust show t hat Def endant’s conduct was (1) intentional
or reckless, (2) “extrene and outrageous,” and (3) causally
connected to Plaintiff’s emotional distress, and (4) the

di stress caused nust be “severe.” See Penhol |l ow, 695 A.2d at
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1285 (citing Harris v. Jones, 380 A 2d 611 (Mwd. 1977)). To

recover, “there nust be a ‘severely disabling enotional
response,’ so acute that ‘no reasonable man coul d be expected to
endure it.’” Moniodis v. Cook, 494 A 2d 212, 220
(Md. Ct. Spec. App. 1985) (citing Harris, 380 A 2d at 616)
(internal quotation marks omtted). Plaintiff rnmust also show
that the behavior was “so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.” Harris, 380 A 2d at 614.

Moreover, “liability does not extend to mere insults,
indignities, threats, annoyances, petty oppressions, or other
trivialities.”” Moniodis, 494 A 2d at 220 (citing Harris, 380
A.2d at 614) (internal quotation marks omtted).

Here, because Plaintiff cannot show that Defendant
intentionally discrimnated, Plaintiff is left to prove that,
even if not discrimnatory, the behavior of Defendant’s
enpl oyees was either intentional or reckless and was “extrene
and outrageous,” and that Defendant suffered “severe” distress
as aresult. This Plaintiff cannot do. At worst, the enpl oyees
were slow to serve her party and then did so incorrectly, did

not correct the inproperly filled order, were rude, and argued

with her in the restaurant and in the parking |ot about her
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failure to pay the bill. Even assum ng arguendo that Plaintiff

can show that the enployees’ conduct was intentional or

reckless, the poor service and rude conduct described by

Plaintiff clearly do not exceed “all possible bounds of
decency,” and, indeed, constitute the “nmere insults [and]
indignities” that are not actionable. Furthernmore, Plaintiff

has not shown that she suffered any enotional distress beyond

tenporary enbarrassnent and humliation, let alone anything
“severely disabling.” Summary judgnent is therefore appropriate
on Count 1V.

| V. Concl usion

For the reasons stated, summary judgnent will be granted.
A separate Order will follow
/sl

DEBORAH K. CHASANOW
United States District Judge

July 26, 2005
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